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^ The Place of Education m America . * ♦ 

y ^ — — ' . 

t . . ' . . . ' ■ 

From Its beginnings, our country has attached great importance to education. 
Education has been vi^v-ed ds essential to the preservation of freedom a)i^ 
democracy and as an important way in which the promise of^ America — equality 
of opportunity — can be fulfilled. George Washington, in his Farewell Address, 
. called upon his countrymen to promote eoucdtional institutions as an "ob}ect 
^ of primary importance. " Thomas Jeffersorr regarded the diffusion of knowledge 
. among the people as the best foundation for "the preservation of freedom, and 
happiness. " Early legislation olso reflected the importance attached to. education . . 
For exomple, the Northwest Ordinance of 1787 providedlthqt* "religion, morality, 

and knowledge, being necessary to goo^overnment and the happiness ''of mankind, 

■ ^ ' ' '\ - 
schools and the means of education shall forever be encouraged. " 



Education's role has beeji^se^n as going beyond mere enlightenment; itN ' 

has also been regarded as a healer ^f great social division^.— HcroCe-^fc^^-deflr» 

• education ds the "great ef^qualizer of the conditions of, rtien-rth« balance wheat of 

. \ ' ^ ' ' 

the social mcchmery . " His views reflected those*of Jefferson, who said of .education's 

role: * . 

The obfecf is to bring Snto QcHon the mass of| 
f ' talents which lies buried in poverty In every 
. country for want of means of development, ar 
thus give activity to a maips'of mind, which irj 
, proportion to our population, shall be the double 

or treble of what it is in most countries. (Bell, ^ ' 
' ' 1973; p. 440) ^ . ^ • ^ ^ . 

... * . ■ ■ "^^-'^ 

' jp ' . — * ' 

" The berfefifeolf educatij^n, howt^ver, have r>ot Been occorded equolly to ' 

■ • , . • _ ^ .. ,. 

q\\ Americans. In the earty days, ec{ucational opportunities were forblcj^h to slaves, 

/ ' • • . ' * = - . * 

; and black Americans fared little better in the more enlightened Norths /As early'^ 
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1787, Boston Negroes petitioned the legislature tp grant them educational 
facilities, since fWey "now receive no benefit from the free schools." Forty 
years later, the first Negro newspaper repeated this complaint: 

V 4 t 

While the benevolence of the age has founded ^ 
and endowed seminaries of Learning for all other 
classes and nations, we have to lament, that as 
yet, no door is open to receive thi? degraded 
children of Africa. Alone they have stood-- 
alone they remain stationary; while^ charity 
extends the hands to all others. (BelL 1973; p. 
440) . • . ^ 

Wher» education was provided to blacks,, it was on a separate basis— 

a practice that first received judicial sanction in the state of Massachusetts. 

Women, too, were denied adequate educational opportunities. Not until the 

.opening of Oberlih^ip-IM7 was it possible for a young woman to attend college 

in this country., (Harvard, our first. col legfe, was four\ded in 1636.) Historically, 

and toddy, traditional atfihjdes concerning appropriate sex roles have been ' 

» . . . — . ^ „ 

mi rrored'^q' courses of study, textbooks, and counseling in school systems tl^^rough- 

. ; - ■ \ .. 

out the country. Other minorftfes, such as Mexican Americans and American 



Indians, also fiave been the victims of discriminat'Sry edgcational practices. 

The Fourt eenth Amendment and Equal EducatiorKil Opportunity 
The Fourteenth Amendment, adopted in 1868 following the Civil War, guarantees' 

to alt personr "the equal protection of the laws. As initially interpreted, how- » 

" » ■ 

rfver, this amendment did not insure, that our educational institutions wpuld provide 

equal^pportunities. Although the amendment was construed as outlawing all 

state -imposed discriminations against the Negro race, it was not regarded as dis- 

■■ , ■ ■'^ ^ '\ : ' ■ - , 

crimination if Negroes were treated oh a "separate "but-€qua I " basis. There was 
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limited compliance, moreover, witS fhe "equal" port of the separate -but-equal 
standard. In 1915, for example. South Cardlina was spending an average *of 
$23.76 on the education of each white child and $2.91 on that of each black 
child. As late as 1931, six of the Southern states spent less than one third as 

muck for black children as for whites, and ten years later this figure had risen. 

'•- * . • ■ ^ 

to^nly 44 percent. . . ■ . ^ 

Some success was achieved in the courts in 'insuring that "separate" 

facilities were, in fact, equal . Courts found violations of the Fourteenth * 

Amendment where it was shown that there were inequalities betvyeen black and 

•J . « 

white schools !n buildings and other physical facilities/ course'offeringi, length s 

of school tenTiS, transportation facilities, extracurricular activities^ cafeteria 

facilittes, and geographical conveniences. ; What +he courts did was to engage 

in a sort oT counting exercise-- counting those things easiest to count; tangible 

things; in essence, the question boiled down to a ni;»atter of dollars and cents. 

Whether intangible factors'—more difficult to measure than bricks and'mortar— - 

• ~ . ' '. ■ ^ • " 

couid be considered in determining if there hod been a denial of equal educo- 
tional opportunities was a question presented to the Supreme Court in 1950, in 
a case involving the University of Texas Lqw School ( Svyeatt v. Pointer, 339 U.S. 
629, 1950). The Court answered affirmatively ancflheld that mor6 than physical, 

' . . . ' ■■ \ . • ''^ 

facilities needed to be taken irrfo account in judging whether Texas wo? providing 

equal educational opportunity in separate facilities to block students* "What 5s 

* ' \ ' 

^re important/" the Cobrt stressed, is the fact that- the University of Texas LOw 

» * • « ■ ' i-' ■ 

• . .' ..x • ■ : ■ ■ ■ 

School ."possesses to a far greater degree those (^lo I i ties which are Incapable of 
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objectiv.e measurement but wh[ph moke for greatnes^in a law school." In a 

-N^ companion case ( McLourin v. Oklahoma State Regents ^ 339 U.S. 637 J 950), 

V • • the Court required that a. black student admitted to a white graduate schpol 

I . ^ ^ • •• ^ 

be treated like all other studen.ts and not segregated within the school. Again, 

the Coupt'relied upon intangible^considerations, including the ability of the 

student "to engage in discussions and exchange views with othqr students." 

By 1954, the Court had laid the groundwork for dealing With the 

application of tfie separate-but-equal doctrine to public elementary and secon-* 

" 0 

dary education!! In Brown v. Board of Education the Court emphasizejd that the 

i ■ - ^- . ■ 

^ ' bl^ck and white' schools involved were "equalized, with respect to^buildings, 

curricula, qualifications and salaries of teachfer/, and other 'tangible' factors." 

-The Court then noted that ItSN^cision could not, therefore, turn On a comparison 

of tangible factors, but that it wquld have to "look instead to the effect of 

' segregation itseff on public education, " The Court described the significant 

role of public education today, ond concluded that "[i]n these days, it i^ 

' . doubtful that any chiJd may reasonable be expected^to succeed in life if he js 

'^denied the. opportunity of an e<^ucat4ori. Suchj an opportunity, where the state 

has , undertaken to provide it, is a. right which must be made available to all 

. • on equal terms.'.' And what did "equal terms" mean t*o$)the Court? The Courf 

made its meaning clear: ' • j 

[l]n >he field of public education the doctrine 
of "separate but equal" has no place. Separate \ 
educational facilities are inherently unequal . ') 
Therefore, we hold that the plaintiffs and others* ^ 
imilarly situated. are i.. deprived of the 
^qual protection of hhe laws guaranteed by the 
>urteenth Amendment. 
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e Supreme Court did not require imcnediate' school desegregation. 



Rather, one year after- the Brown de^cision it ruled thah Schools were required , ^ 

to make a ''good faith" start to transform dual to unitary school systems "with 

a|[ dj^liberate speed. " * . * . " 

The ImplementQtioe of School Desegregationjn the South 

The B rown decision was met with widespread resistance.' Various tactics were 

. • ' ■-. ' ' ,i 

developed to xiydid or delay schooJ desegregation. 'Schools were closed, .* ^ 

* • r ' . * ' . * ^ 

complicated pupil assignment plans were formulated; tuitjon grants were pro- 

vided for education In "privote schools, " and students were assigned to schools 

QO 0 "freedom of choice basis." Where desegregation plans were adopted^ they 

■' • • - - ■ . ^ ' 

generolly were limited to a grcde n ye*ar. ' . • - 

Gradually the courts moved agains't the barriers that had been erected \ 

to thwatt Brown's promise of «qual educational opportunity. In 1964, the Sup'retne 

Court ruled that "[t)he tifne-for'mere 'deliberate speed' has run ou^" and four 



yeqrs later the Co rt ordered desegregation to take place* immediately. It 



r 



stated 



that "[t]he burden on a school board today is to come forward >fith c* plan that 
promises realistically to work, and prpmiss^'reoirstically to work now . " The Court 
described the constitutlorliji objective as "a unitary, nohracial schojpl ^tem . . ; 
a systero without a 'white' school and a 'NegVo' school) but fust schools. ^' A> 
year later, the, Cogrt s6id that formerly dual school' systems, must .operate so. that no 
student is "effectively excluded From any^scliool on the bpsis'oF race or colorl " 

The Supreme Court also has expresseicHits views' on the appropriate- methods 
TOT desegregating schools/ student transportation, and the pl^ce of, the neighborhdod 



school! The Court spoke most fully about methods of descgregc^ioVin'iis 
Wanimous 1971 tiecfsion/ Swonn v. Charlotte-Mecklenb urg; North Cgrolina , 
Board of Education. It outlined tfTe following technique? 'as permfssible and 
appropriate desegregate schools: 
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,(a] A frank*-- ond sometimes draj5ti/:-J-gerry- ; 
mandering of sdiool districts and. attendance ' 
zones, [resulting in zones] neither compact^ ^ 
\ nor contiguous; fndee^d They *may be qn the 
"opposite ends of the city.- ^ ^ _ 

[bj "Pairing, "clustering," or "grouping" of / 
schools with ottendance assignments made 
deliberately to accomplish the trpnsfer of 
Negro students out of formerly segregated 
• - , Negro schools and transfc=;r of white students 

to formerly all -Negro schools. . • 

In ^wann,. the Court olso" dealt with school busing . It noted that the 

busing ofitudents in "a normal and accepted tool of educationol policy, "and 

^ added "that ''[dleseiregation plans cannot be limited to the walk-in school..^ 

The Court further stated, "An objection 'to transportation of students na^ have 

4.5 • N ^ 

validity when the \ifne ;or distance 'of travel is so great as to risk either the 
health- of the childjen or^sign^ficantly impinge on the educational process." 
- Tiie-busing question often is associated witK the sorcalled n^ighbor^ . 

■ ' r ^" • ' . ■ 

•-hoQd school . It is argued that, children have a "righf^to attend their 'fteigh- 
'borfioc'J school, in Swann, howev^, the Court emphatically jtat^ thbt,- in 
' reaching the objective of elim^inat|^g i I legolly^ segregated school systems, the 
neighbarhood sth6ol or any bther assignment, plan "is not acceptable simply 
because it appears to be neutral . " The Court ^ejC^n to stress: 

All things b,eing equal, with no history oCdiscrim- • 
. ^ ^ ' inatio.ni it might well be desirable to asiijjn pupils 
^ • * ' to, schools nearest .their. homes. But all thrngs are .v 



I ^ not equal in a system that has be^n deliberately 

constructed and maintained to enforce racial 
segregatio^n.- 'The remedy for such segregatii)n 
may be adminisfratively awkward, inconyenient, 
• . and evgn bizarr'e In some situotions and may i>n- >. ' 

pose ^burdens on some; but all awkwardness and 
^ ineonyenjences cannot" be avoided in the interim ' 

, period wf>en Yemedial adjustmenhr ore being made ^ 
. . • •^^to^limina'-e >he dual sdhool systf- 

Limits have bee/i placed on«the c^5fM^^eacItion process. For example, 
the Courts have been reluctant to require metropolitan desegregation unless there 
is som^ showing that school districts outside of q cit>^ have contributed to segre- 
gation within the city. The ^Supreme 'Court left standing .a, lower court decision 
refusing to requiire the city of Richmond ^o .merge with two surrounding counties^ 



because there was no demonstration of actions by those counties circumventing* 

* . • ; ■ ^ ■ ' 

Mhe rights of RichMond residents, * 
^^ Jhe Implementation of School DesegregQtlo n in the Kiofth 
Southern school segregation generally ii; classiiFipd as de jure while .that in" the ' 

— ] ig = = ^ — : 

North is. called de factor . Since Brown , \f hoi been clear that de *|Ore^segregation 

n-deliberate, official sepbration of students qn the basis of race -•Violates the 

f * 
ConsHtution. De facto segregation -refers to racial separation which hgs come 

about "accidentally" and withoij^' official' action or acquiescence . The Supreme 

CoiTt never has ruled that de facto segregatFon is "unconstitutiocial . In a number 

of car'«5, however, it has .been proven thaf school segregation has resulted from 

action by school authorities that, although not basiedon segregafion lows, has - 

had simifar effect, and intent, j In the Keyes v. School District No. }, Denver ' 



(1973) case, for example,, the Supreme CoJrt found that Denver ?chool authorities. 

'■ ■ \ ■ ' ■' ■ • 

had en^oged in.deljberate segregation in a portioh of the school system, that this 

"v' . • \ ■ ' * ' ' . ■ 



^ I - 
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bad had a "reciprocal" effect throughout the system,, and that system-wide 
desegregation was required. The, city of Boston is another example of a school 

system >vhere the Court found that' school authorities had engaged in deliberate 
• segregatory practices. The Courtj^<^uired that a program be undertaken to i>ndo 

the effects of those practices. ' 

As in the South, metropo[itan desegregation has been limited in the 

North. In Milliken v. Bradley (1974), involving .the Detroit school-systern, the 

Supreme Court set guidelines for detiermirting when desegregOtion would be re- 

quired across school district lines:. 

■ * [|]t must be ihowh that racially discriminatory acts , 

of the state or locdl school districts, or of a single 
school district have been a substantial cause of inter- 



district segregation. Thus ah inter-district remedy 
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might be in order where the racially discriminatory 
acts of one or more' school districts caused racial 
segregation in an adjacent district, or where district 
lines have been deliberately- drowri on tb^ basis of 
roce. 



The Suprerrte Court found that these guidelines were not met in Detroit; it 
upheld, however, a lower court order requiring inter-district desegregation in 
the WilrWington, Delaware metropolitan arep. 

' We have progressed, therefore, to a point where the courts have relied^ 
on the Fourteenth. Ameiftdment's requirement of equal protection of the laws to 
nullify most forms of discrimination designed to deny equal educational-opportunity. 
The principal struggle today is over th^ appropriate rerhedy once a discrimir)atery 
practice has been disclosed. * ' 
The Civil Rights Act of 1964 . . ^ 

The decade after Brown savy many legal victories for the^opponents of segregation 



but little progress. toward actual school desegregation. In 1963.-64, only 1.2 

r . * 

.percent of black students in the tl Southern states attended schools with whites; 
the following year; the figure had increased to 2.2 percent, (t was plain that 
the Fourteenth AnTendment, standing alone, was not sufficient to bring about the 
desegregation of tlie schools, and Congress responded by passing the monumental 
Chn\ Rights Act of 1964. Two titles of the Act— Title IV and title VI— had an ; 
immediate impact on school desegregation. 

Title IV provides: (a) for technical assistance to applicant school boards 
in the preparation, adoption, and iifnplementation of plans for. desegregation of 
public schools; (b) for grants or contracts to institutes or university centers for 
training to improve the ability of teachers and other personnel to deal 'with special 
educational problems caused by desegregation; and (c) for grants to local school 
boards, upon their request, to pay ^r-5taff training to. d'^al with problems ocjcom- 
ponying desegregation and for the employment of desegregation specialists. In/, 
addition. Title? IV adds muscle to the school desegregation effort. Prior to the 
i3assage of Title IV, only private citizens could sue to seek equal educciiioncl op- 
portunity. Title !V authorizes the Attprney General to file suit to obtain school 
desegregation upon receiving a citizen complaint. ^ 
But the most far-reaching provision of the Civil Rights Act of 1964 is 



Title Vl, where/ Congress acted to insure that no jfederol money is provided to any 
program that v'/ofites the constitutional rights of a citizen. Title VI requires all 
federal agencies to insure that programs receiving federal financial osststGnce are 
operated on a racially nondiscririfiinatory basis and to terminate assistance in the 
event of noncompliance. Its key provisions provide: ■ \ 



Sec, 60U No person iw the United States shall / 
on the ground of race, color, or national origin, 
^T----^ be excluded from participation in, be 'denied the 

, benefits of, or be subjected to dispriminatioh under ' 
any program or activity receiving Federal financial 
assistance. 

Sec. 602. ' Each Federal department and agency ' 
which is empowered to extend Federal financial 

assistance to any program or activity, by way of • / 

• grant, loan or contract other than a contract of 
insurance or guaranty, is ajuthorized and directed. / 
to effectuate tl^e provisions of'Section 601 with / 
respect to such program or activity . 

^ Federal funds" are the llfeblcod of, many school systems, and the possibility . 

of losing these funds provided o grea'. incentive to desegregate. The enforcement 
leverage of Title VI was.increased ^eatly by the passage of the Elementary and 
Secondary Education Act (ESEA) of 1965. "Under Title \ of ESEA dione,. school disT 
tricts nationwi.de received $1.6'billion In Federal funds in fiscal year 1974. 

The Department of Health, Education and Welfare (HEW) moved to 

implement title. VI by issuing'a series of guidelines spellirSg out in detailwhat was 
required for effective school desegregation. HEV\ 's policies covered areas such as 
school organization and operation, i^ducational oppprtunity, education facilities ; 
and services, and professional staff. Three methods of enforcerhent have been pursued: 
voluntary negotiations, re/errai to the Department of Justice for ppssible litigation, ■ 
and administrative enforcement leading to terrfiination of federal financial assistance. 
The result of this enforcement effort was a significant increase in the extent of school 
desegregation. The percentage of black children attending school with whites in • 
Southern states, for example, rose from 2.2 percent iri 1964-65 to 13.9 percent in 1967 
68. By 1972 this figure had risen to 46.3 percent. In the North and West, however, 
dnly28.3 percent of black»students attended majority white schools in 1972. 



■ - , •• -n- . ^ ... 

The character and rigor of HEW's enforcement efforts have not been 

consistent.^ In the mid-to-late 'I960's HEW's reliance on the fund termination 

sanctions provided. by Title VI was resf^^nsible, in large measure^ for the dis- 

Oiqntling of a" number 6f dual elementary and secondary school .systems in the • 

South. Between, 1966 and 1968, fdr example, 188 school districts, the bulk of 

which were in seven Southern states, had Federal funds terminated by HEW.- - 

Between 1968 and 1974, however, HEW's use of administrative sanctions signi- : ^- 

'* ° * • - 

ficantly diminished , with such proceedings Being initiated against only 

• . • ' ** » ■ 

school districts and with. only 15 school districts being subject to federal fund ^ . 

' - » * . * / " ' • . .- 

termination during that period. HEW's failure to utilizq sanctions led civil 



rights groups to sue to require HEW to invoke the funcl Jermination4>royisions of'*' 

\ - . ^ ' " / 

, Title Vl\/here compliance \*as not forthcoming, tn Adams v. Rfchardson (1973) 

*■■«■. 

a Federal district cpurt found that HEW ;^s , derelict in the area of enforcement 

and there were a large number of school districts which should have hbd tbeir 

federal funds terminated by HEW. HEW was ordered to commence enforcement 

procedures against certain districts, to investigate further o^her "districts and to 

.. ^ ^ .. " ' ■ *■ ' V- 

improve its enforcement and monitoring programs. Significant progress hds been ° 

made in implementing the court's order. . 

HEW also has failed to proceed against school districts in the' North and 

West that practice racial discrimination. A suit involving 33 such districts was 

■brought by civM Vight groups. In July 1976, the Federal District Court for the 

District of Colurtlbia found that HEW had.foiled to conclude 'protracted investiga- 

tions in certain of these districts to d^ermine whether they were tn compliance 
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with -title VI and had failed to initiate enforcement proceedings against certain 
other-of the districts'. HEW was order^ to take/appropriate action to carry out 
its statutory duties under Title VI (Brpwn v.. Weinberger ). ' - 

' titl e IX of the Educotion Amendments of 1972 
A Title IX of the Education A(nend'(nerifs of- 1972 in .effe.ct amends Title Vl to include 

a prohibition of sex discrimination in education !programs receiving federal financial . 

" qssistonce. Title IX provides:' ^ . .\ 

' . ' • No person m the United' States shall, on Die basis ^ 

of sex, be ^jxcluded from participation in, be denied 
- the benefits of, or be subjected to discw.-nincitjon , 
under any educational program or ac*1vity\^csr/ing 
Federal financial assistance. 

Although the act's coverage is >^iBry broad, it does not icover admissions 
• to recipient preschools programs, elementaryand secondary schools (except voca- • 
tionol schools), private undergraduate institutions, and those few public undergrad- 
uate educational institutions that have been traditionally and, continually single sex. 
But despite the exen^tion of the admissions policies of elementary and setondary 
• - schools, such schools must treat oil students equally, without dtscrimination.based 
on sex (as defined in the HEW regulations), once they have admittld members of both 

/ 

sexei. . , ' . 

In July/1975, HEW's final regulations implemenfirig Title IX became 

effective Tne regulations define in.detqit what constitute sex discrimination in 

\ • j> ^ ' / • ■ , ) 

on educational program' or octivity recer/mg 'federal financiaj assistance. The rcgu- 

' lotions cover three principal areas: (1) access to and jsa^icipation in course toffertngs 

and extracurricular activities, including competitive atlilWics; (2) eligibility for , 

receipt of benefits, services, and financial aid; and (s/ »?se of facilWes. Here is a 
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Brief summary of some of fhe main features of the regulations. 

Sex Education: He\^th education classes may noj be offered separately 

on thetasis of sex, but separate sessions for boys andgirli in elementary and 

• secondary schools may be held during times when the materials and discussions ' * 

deal exclusively w{th human sexuality. ^ , 

"Phys^<il Education ; Sex-segregated physical education classes ar^ 

prohibited except for classes involving coTitpct sports such' as wrestling, boiling, 

basketball, andfootboll. , " 

Athletics;, Th6 athletics regulations are quite complex but basically 



distinguish between contact and nbncorttact sports, the purpose qf the regukstions 
is tQ^insure that women have equal occess to'athletig/opportunities, either thfough 
seporat^ ^eams or teams open to both sexes. . - - 

' " ■ ■ . : ■ • ' 

Org'aniytions : Generally, a school receiving federal financial gid may 

/ ' ■ • / . ^ ' ^ ^ . ^ 

not provide ^ignificcnt assistance to any .organization, agency, or person that ' 

discriminates on the basis of sex. . * 

Bc^nefits,. S ervi4es, and Finan ciaT Aid ; Generally, o recipient of federal 

funds is prohibited from discrwninoting in moking available any benefits, services/, 

■ . • ' ... ' • ■ , 

or^nancial aid^ Benefits and services include medical and insurance'poli^ies and * 

services for students,' counseling, andassistance inc^tofning employment* Finan^^jdl 

aid includes scholdrships, loons, granfs-in-aid,^and work study j!>rogram5. . \ 

Focilities: Generqily', all fQcilit|es must be available without discrimination 

on the basis of sex. The regulations, howler, fiermit separate housing baseid on sex v 

' ■ ■'. N ' ./ 

as well as seporate locker rooms, toilets, and showers* ' . 

^ * * ' ' ' ■■ ' ^ 'J 

. " . 17' ■ - ■ ', ~ . i' 

■ ^ \ .. •• ■ 



Cun-Icular Materiars : The regulations provide that they (the regulations) • , 
shall not be "interpreted os requiring or prohibiting or abridging in any way the 
use of parricuiar textbooks or curricuiar materials. " Whi^e HEW recognizes that 
sex stereotyping m curricula'ls a serious problcfp, it olso reaHzes than any effort 
at direct federal involveinent woulci raise First Amendment issues. HEW does not ^ 
want fCL be cast in the role of a federal censor. 

Employment : Title IX also regelates the employment practices of educa- 
tionol programs' and activities receiving federal financial assistance. AM employees 

» » " 

in all institutions are covered, both full-time and part-time; except those V religious 

-r- •- ,/.•'• - ■ ■ 

schools, to the extent compliance would be inconsistent with the- control ling religious. 

tenets, and those in militqry schools. ^ Employment coverage under'the Tegulotions 

generally follows the policies oftlie Equal Employment Oppbrtunity Commission on^" 

the Department of Labor's: Office of Federal Contract Compliancy. Consequently, 

virtually all aspects of hiring and the employment relationshijp are covered. With 

respect to fringe benefits, employers must provide either eqUal contributions to or 

equal benefits under pension plans for mole 6n6 female employees. Leave and fringe 

benefits must be offered to pregnant employees in the ^ame monner as to temporarily _ 

' ' ' ' 'I 

sab led employees; 

The er^forcement of and sanctions under Title IX parallel TitlVVl. TBe 
govei^rmfent may delay new awards, revoke current pWards, and debar institutions 
' from eligibility for future awards, The Department of justice also may bring suit at 

• HEW's request^ . , ' ' . s 

■ jhe Equal Educatioria], Opportunities Act of 1974 
;;C$ongress's' inany attempts to curb" school busing and to preserva the neighborhood ^ • 



school culminated in the Equal Educational Opportunities 'Act of 1974. While 



the legislation sought t^ limit the role of the court? and HEW in ordering school 
•busing, it <3lso ex'plicitly defined conduct which constituted a denial of equal 

• . ' ' . ^ \ . 

educationalopportunity . Among activities outlawed dire: "(1) deliberate segre- 
gation based.on tace,- color, or»national origin; J2) the failure of.an educational 

is ' V ' • 

agency to take affirmative steps to remove the vestiges of fhet^ual school system; 
. (3) discrimination by an educational agency on the bas'w of race, color, or national 
drigin in the empfojl^ment, employment conditions, br assignment to schools of its 
faculty or staff;* (4) certain assignments or , transfers -which increase segregation; and 
(5) the failure by an educationaj dgency to take appropriate action to overcome 
language barriers tkat impede equal participation by it^ students in its instructional 
programs. ' , ' ' 

The Compreh'ehsi>?e Health Manpower Trainihg Act of 1971 ' 

— ^ — ^ — — — 

The Comprehensive Health Manpower Training Act of 1971 amended Titles VII and 
^Vlll of the Public Health- Service Act of'l944. The amendments prohibit the extension 
of fecJerc^l support to any medical, health, or nursing progra/n unless the institution 
providing the training submit, prior to the awarding of funds, satisfactory assurances 
that it will not discriminate on the basis of sex in the admission of individuals to its 
training programs « The enforceme\it of and sanctions under Titles VII and VIII poro- 
lle^l Title VI of the Civil Rights Act of J964. 

Executive Orders 11246 arij 113/5 . , 
Under Executive Orderj, |^1246 ond 11375, all institutions haying contacts with the ' 
government (nust moke two^ba^ic contractual commitments: (!•) not to discriminate in 
employment on the basis of rac6, colof, sex, religion, or notional origin; and (2) to 



tdke offirmofive oction to ensure thot equol employment pracM<;es ore followed 
of oil focHities of the controctor. HEW hos been delegoted responsibility to 
enforce these Executive ^Jrders with respect to oil eflucotiohol Institutions with ' 
government contcocts. In the event of nonccJmplionce with the Executive Orders, 
new controcts may be deloyed, current controcts revoked/ond institutions deborred. 
from eligibility (or future controcts. 
The Equdl Employment Opportunity Act of 1972 * 

The Equol Employment Opportunity Act of 1972 orrorided Title VII of the Civil Rights 
Act of 1964 to bring within' its coverbge stote ond locol government employment, 
including employment by school systems. Discfiminotory employment proctices in oil 
conditions of employment ore prohibited. This stotute is enforced by the Equol Em- 
ployment Opportunity Commission. ^ Foilure to comply may result .in o low suit where 
courts ore authorized to order the discontinuonce of unlowfull proctices, oppropi'iote 
offlrmative oction, reinstotement of employees, ond 'owording of bock poy. 
The Equoi<Poy Act of 1963 . ' . 

The Equol Poy Act prohibits sex discriminotion in sblories ond most fringe benefits. 
Men ond women wprking for the* some institution under similor working conditions in 
jobs requiring substantiolly equiyolent skU\, effort, ond responsibility must be paid' 
equolly. This statute Is enforced by tlie Deportment of Lobor ond enforcement bctions 
may result in pemedies simijor-tq those ovoiloble under Title VII. 
The Stote ond Locol Fiscol Assistonce Act of 1972 * ^ 

r ^ V' ^ . • :. I. , 

The Stote and Locol Fiscol. Assistance Act of 1972, J4tle I of which provides for generol 

' I 

• '. ' • . ^* . . 

revenue sharing, is designed to provide state, ond Jocal governments' with increosed 
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financial resources to deal with community problems at the state and locral level, 

Fun^s under fhis program are available for educatiorf'-related expenses. These 

funds must be paid out without discrifrynation. Section'>122(a) of the Revenue 

Sharing Act provides: ^ ^ 

» » . ' 

No person in the United States shall, on the ground 
of race, color, fiational origin or sijx, be excluded 
from participating in, be defied the benefits of, 
or be. subject to discrimination under any program 
or activity funded in whole or part with [revenue 
sharing] funds. ^ • 

' The Revenue Sharing Acf's equal opportunity provision parallels Title VI of the 

v ■ ■- - 

Civit Rights Act of 1964, but .goes furtheV in that it forbids discrimination based 
->y on se)$ and jovers the employment practices of aM recipient state and local agencies. 
Responsibility for assuring compliance with the^x)ndiscrimination rec|uirement of the 
Revenue Sharing Act is shared by the Treasury Department's Office of Revenue 
Sharing and^Th^ Deportment of Justice. T^e Office of Revenue Sharing is authorized 
to take^dmijiistrative action to promote compliance and to terminate further payments 

' ■ ' ' ■ V ■' ■ ■ "* . ■ /' ^ 

where jurisdictions refuse to meet nondiscrimination-standdrds- in theif use^of revenue 
sharing funds. Judicial rtfhiedies nwy also bejnvoked by the Department of Justice 
on the basis of a referral from the Secretary of the Treasury, ot through Justice's 
Independent responsibility to oct^o^^nst recipients engaged in a "pattern or practice" 

of discrimination. . ' ' 

• ' • .... ...>.'"* . 

Insuring E<|ual Treatment vyithout Regard to National Origin 

In 1970, the report of tiie Select Committee on Equal Educational Opportunity, United 
States Senate (1972) concluded that some^Jf the most dramatic, wholesale failures of' 
i our public school systems occur among members of language jftinorities. In a ^ries of 
^ reports on the plight of Mexican American students, the U.S. Commission on Civil 

.■^ ■ ,- 21 ■ •■ . ... 



, Rights dbcumented the extent to which those students were depfi-ed of equal ^ 
educctiondl oppprtunities.. . . j 

One weapon for preventing discrimination on the basis of national origin 
is the Fourteenth Amendment!^ The amendrfient^ prohibition against clasrsifications 
that invidiously discriminate has been invoked, for example, to prevent school 
segregation of Mexican American children. 

Title VI of the Civil Rights Act of 1964 also is available to curb discrimi- \ 
nation on the basis of natior,al origin. HEW/ in carrying out its responsibilities under 
Title VI, has acted to prevent discrimination against language minorities. In 1970, i 
a memor>3ndum was issued defining the obligations of school districts in relation to ► 
their treal^ent of language minority children. Four major requirements were outlined:- 

'^(1) school districts must take affirmative 'steps to rectify a language deficiency whenever 

it excludes national -origin-minority-group children from effective participation in the 

' ■ 1 

educational program; (2) school districts must not assign pupils to emotionally or menr 

tally retarded classes on the basjs of deficient Er^glish skills; (3) ability grouping or | 
teaching must be designed to increase language skills; and (4) school districts are respon- 
sible for notifying the parents of nationa|-origin-minority-graup children regarding ' 

school activities. ' 

HEW's interpretation of the. rights of language minorities was embraced by the 
•Supreme Court in Lau v. Nichols (1974). The Court held that the failure to provide 
nbn-English -speaking Chinese children with special inistructian denied them meaningful 
opportunity to participate in the educational program and violated Title- VI. Lower | 
" courts have held thot the denial of bilingoal services violates the equal protection clauke 

■ ■■■ ■ ■ ■ ,-■ ■ .? ■ ■. i- 

of the Fourteenth Amendment. . ■ ^ • 
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There also have been enacted a number of federal programs thht are 

designed to' overcome some of the s .)ecia| ^oblems encountered by ethnic groups. 

Title VII of ESEA provides for bilingual education programs: 

[It is] the policy of the United States in order 
to establish equal educational opportunity for ^ 
all children (A) to encourage the establishment >y 
and operation, where appropriate; of educational 
progroms using bilingual educational practices/ 
techniques, and methods, and (B) foFthat purpose, ^ , 
. to provide financial assistance to local educational^ 

agencies!, and to State educational agencies^ for 
certain pgrposer, in order to enable such !"ocal 
educational ogencies to develop and carry out such 
\. prograrm. . 

Bilingual education involves the use of tv^o languages, one of which is English, as 

mediums of instruction for the same pupih population.. It.encomposses part or all of 

the curriculum and includes the study of the history and culture associated with the /^^^ 

^mother tongue* „ " " \ T 

Funds provided for bilihguakeducation, however, have not been adequate 
to meet present needs. Nor have adequate funds been appropriated under Title I pf 
ESEA for the 'jIEnglish as a Second Language" (ESL) progrdm. This program is designed 
to teach English language skills on a part-time basis for a limited number of hoU!*s. ;} 
Its specific objective is to turn language minority students into confident speakers ofv 
the English language. 

In 1972, Congress added to ESEA Title IX, which provides for ethnic heritage 

^ programs. This. legislation wc^ passed "in recognition of the principle that oil penohs 
cn the et^ucational institutions of ihe Nation should have an opportunity to learn about 
thejdiffering and unique contributions to the national heritage fiiCide by each ethnic ' 
group. " Under Title fX Funds are provided to develop and disserninate curriculum 
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materials and to provide, training for pe Rons using the material . 

American Indians also have been deprived of equal educational opportunity. 

9 

A 1969 report of the Special Sub-committee on Indian EdycaHon, Committee on 
Labor and Public Welfare, Ignited States Senate^ concluded that "our Ndtjon's 
policies and prpgtams for educating Aiwerican Indians are a national tragedy. " ^ 
In 1970, nearly 34 percent of American Indian students attended schools that were 
more than 50 percent American Indian. Funds to improve^- the quality of educat 
received by ove^r 300,000 American Indian children attending public sch 
are provided principally by four federal programs. > • ^' 

•The Johnson - O'.Malley Act of 1934 provides funds to meet^the educational 
needs of American Indian children. Although it was the Act's in)ent lhat funds be 
spent on programs specififeally designed for American Indians, Johnson - O'Malley- 
^ney has been traditionally used by school districts to supplement their general 
operating budgets, thus benefiting all their students,. . Recently revised Bureau of 
Indian Affairs' regulations, however, give priority to Expenditures for special 
programs arid place restrictions on the use of funds for openational expenses. 

American Indian. educat ion fynds^jlso are available under Impact Aid laws 

enacted in 1950. Th^se laws are desigried to provide federal financial assistance ^ 

' ' '"-II 

to. compensate public school , systems for the' lo^v^f part of their tax base in school 

districts where there are federal installations, such as AmerFcan Indian reservations. 

\/ ' ' • ■ ^ 

Public Law 815 provides funds for school construction and Public Law 874 provides 

general operating funds -to school districts in lieu of tdxes which v/ould have been 

collected from district residents' but for federal I aipds within the schooi district. 
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While it was* the intention of Congress that impact aid funds be usedjor operafthg 
expenses and Johnson - O'Malley monies for special programs, oft^n school 
districts, use funds from both sources for general operating expenses.' 

A third source,of funds for American Indian children is Title I of the Elerrieh- 

• » * *■ 

^* •* 

tary and Secondary Education Act of 1965. Funds under Title I. are intencied to 
meet the special needs of economically and educationally deprived'school children.* 
Tbey are supposed to provide services in addition t(> those normally provided ^from 
state and local funds- . In mar?y instances, f)owever, it has been found that Title I 
funds have been misspenf. ^ . 

The most significant program of aid for American Indian education is the" 
Indian Education ^Act of 1972. It provides federaT^id directly to local school 
districts and to t:jbal educational institutions for meeting the "special educational 
needs" of Indian children and adults and for training teachers to aid in Indian 
education. Funds are to be used primarily for planning and developing new educa- 
tional ^programs to Yneet American Indian^tudents' specific needs— - such as programs 
emphasizing Indian culture and tradition--<3nd to establish and maintain permanent 
progroms for Indian education, including the acqrjisition of equipment and facilities. 
As of August 1975, approxiriKitely $97 mi!!ion hcs been expended under this act. 
The'oct olso makes ipecf fie provisions for American Indian community participation 

lannihg^ operation and evaluation of funded programs and sets up a separate ; 
division in the Office of Education to superivse this and other Indian education 
programs, v;ith the aid of an advisory coirci I of IndSarw. from across the United States. 
The Office of Edt cation recognizes the need for better coordination of programs 
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which provide educational services to Indian people and for tighter monitoring 
controls on such programs. The development of a comprehensive education plan 
has been undertaken. ■ ^ 

Some Special Problems 
jnequitable Systems of School Financing 

Wide disparities in educational expenditures among school districts within the 
same state are commonplace in the United States. The basic reason for these 
disparities is that local funds^ derived almost exclusively from the real property 
; ax, .^provide more than one-half the revenue for elementary and secondary edu- 
cation in the nation as a whole. The amount that con be obtained through a 
property fax is a functiorxof the^tax rate employed and the value of the property 
>axed. Use of the property tax, therefore, subjects educational financing to the 
massive disparities in tax Loife ^hat characterize local governments ihroughout the 
United States. Conseqi'ently, the richer a district, the less severely it needs to tax 
itself to raise funds. In other words, a person in a poor district must pay loco! taxes 
qt a higher rate" than a person in a rich district for the sa/^ie or lower per pupil expend- 
itures. ' 

A further glaring inequity resulting from the current systems of school financ- 
ing is that variations in per pupil expenditures anrK)ng school districts tend to be 
inversely related to educational need. City students, with greater-than-average 
educational deficiencies, consistently have less money spient on their education and 
have higher pupil/teacher ratios than do their high-income counterjxirts 1n the favored 
schools of suburbia. Minority students tend to be concentrated in Urban districts which, 
while they hove a relatively high property tax valuation, suffer from what has 



been termed "municipal overbyrden^^ — the compefing needs for other basic services 
to aid"6W impoverished population. Most rural end suburbon school districts do not' 
have this "overburden" problem. The desire to increase the funding ovariable for 
minority and low-irrccme children has provided the primary impetus for change in 
the educational financing system. " 

The Supreme Court/ in San Antonio Independent School District v. Rodriguez 
(1973), upheld the constitutionality of the traditional property-tax 4>a3ed school 
finance systems. The Court found that educational finance systems that discriminated 

on the basis of wealth did not violate the Constitption and thct the case before it 

'■ ■ ► ' . ■• 

did not present a situation where there was discrimination against a rocial or ethnic 

minority. While this decision appears to foreclose a remedy in federal courts against. 

inequitoble school finance systems, state court remedies remain viable. State supreme 

courts in California, Connecticut, and New Jersey, for example, haver relied on 

state constitutional provisions to strike down property-tax -based finance ^tems. The 

California Supreme Court's pioneering decision in Serrbno v. Priest (1971) held that 

education is a "fundamental Interest" entitled to constitutional protection. The court 

ruled thpt public school children he^e a right to have "the tevel of spending for their 

' * » ' 

education unaffected by variations in the taxable wealth in their School district or 
their parents. " The stqte,. declared the courts must change its firKince system to assure 
that the quality of education is no longer a function of wealth --other than the weajth 
of the state as a whole. 

Fe<jerol "Tox Benefits and Schools that Discrifhinate 

The Internal Revenue Code grants ta>c exdmptions to private schools and p^rmits'donors 
to deduct all eontributions to such schbols. This deduction is quite sfgniflcant to 
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privofe schools, since mosf of them depend upon contributions for copitol, porticulorjy 
for construction ond for initio! operoHng expenses. In the lot6' i960's, the legolit^ . 
of this exemption wos questioned with respect to the privote segregoted ocodemies 
that were being established to subvert public school desegregotion. (By the foil of / 
1969, on estimoted 400,000 students were enrolled in segregoted privote schools in 
the South alone.) The continuotion of these exemptions wos chollenged in court, / 
ond on injunction wos obtotned ^estro^ning the Commissioner^ of Internol Revenue ^ 
from opproving any pending or future opplicotions for tox-exempt stotus. Shortly 
ofter the Injunction wos issued,, the Internal Revenue Service (IRS) revised its policy 
ond onnounced thot it could "no longer legolly justify ol lowing tox-exempt status 
to privote schools whi\fi^roctice rociol discriminotion nor , . . treot gifts to such 
schools OS choritabfe dieductions for income tox purposes'." The IRS issued o Revenue 

Ruling requiring private schools to odopt o rociol ly nondiscriminotory policy to quolify 

•I _ ■ ' . . 

for federol tox exemption. The ruling Applies to oil privote elementory and secondory ' 

, * ■ 

schools ond oil privote colleges ond universities ond covers-the progroms ond activities 
OS well OS the odmission policies of the schools. The Revenue Ruling, however, does 
noh oppl/ to discriminotion bosed on sex nor is foculty discriminotion os such prohibited 
olthough iv is regarded os indlcotive of o rociolly discriminotory poHcy to students. 

IRS procedures impose o number df requirements on o school seeking tox exempt 

^ " 

stotus. Such o school must o) include o stotement in its charter, bylaws, or other gov- 
erning instrument thot it hos o rociolly nondiscriminotory policy os to students, b) include 
o stotement of its roc5ally nondiscriminotory policy in all its brochures and cotologues , 
OS well OS id oil i+s advertising, c) make its rociolly nondiscriminotory policy known to 
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all segments of the geni^rQ! community served by the school, d) include in its 
application for exemption data on the racial composition' of its student body and 



faculty, the raciaL^composItion of recipients of scholarships artd loansT^the^names 
of incorporators, foOnders, boar^J members and donors of land br^buil&ings-a/id a ^ 
statement of whether any of the organizations or donors connecteJ^with fhe^schpol 
have an objective of maintaining segregated public or private school education. 
Failu/e to conlply with IRS regulations may rjesult In the revocatio^h of the tax-exempt 
status of the school. > ' * ^ 

The IRS rests its Revenue Ruling on the broad national policy opposing racial 
discrimination. It does not consider Title VI of the Csvil Rights Act of 1964 as the 
primary source of fts ruling, olthough it regards that law as persuasive evidence. A 
court has held, however, that tax exemptions are a form^a federal financial assistance 
wUhin the scope of Title VI, a position also takeri by the^U.S. Commission of Civil 
Rights. " • . , ' j 

Other Federal ^medies against Private Schools " 

■ * . -'^ • < ^ 

. Suits challenging discrimination by public elementary and secondary schools have 

" ' . *^ . ' ' ■ \ ^ ' 

been based on t|i6 Fourteer>th ArflenjJment.' Ttiat amendment applies oril^ to govern- 

mental action and does not provide a basis for litigation jgalnst a prWate school. 

Private schools, however, have been sued under ^2 U.S.C. 1981— <i provisiotTof the 

' Civil Rights Act of 1866 that grants the right to moke contracts without discrimination. 

The Civil Rights Act of 186^ is based on the Thirteenth Amendment; which is applicable 

to oil racial discrimination, whether private or#governmental . The Supreme Court, on 

June is, 1976, in the case ot Runyon v. McCror^, ru' jd that the refusal of a private, 

commercially operated, nonsectarian sch(A>l to adrnit a person because of race "amounts 



to a classic violaHon of ;^I98I . " This court njling could have a far-reaching impact 
in curbing racial discrimination by private schools. 

Discrimination against School Personnel 

- [ ' 

A wide array oFtav/s and regulations prohibits discrimination against faculty members 
and oth^r school personnel. The Fourteenth Amendment, the constitutional provision 
on which the Brown decision rested^, has been held equally applicable to faculty 

segregation. The courts have held that a part of the broad right of pupils to have an 

/■ * 

education free from any consideration of race is the right to freedom from racial dis - 
crimination in the selection of faculty. Desegregation decrees have incorporated 
provisions designed to eliminate fbculty segregation. .Courts have ordered that teachers 
be assigned so that the black-white faculty ratio in each school is substantially the 
same as the ratio in the system ds a whole . Courts also have attempted to insure that 
where teachers are dismissed as part of the desegregation process, nondiscriminatory 
standards dre applied^, HEW/ in carrying out its responsibility under Title VI of the 
Civil Rights Act of 1964, has taken the pfosition that discrimindlion in the hiring, 
promotion, and other treotment ofjacu^ty has direct bearing on equal educational 
services and therefore is prohibited by Title VI. AAotepver, as no\ed earlier, the 
Equal Educational Opportunities Act of 1974 defines faculty or staff discrimination as 
a deniokof equal educational opportunity . ' "l 

Employmertt discrYmi nation against faculty and other.school personnel a|so is 
prohibited by Title VII of the G .1 Rights Act of 1964 — the fair employment provision. 
ThaJ provision bans discrimination.in employment (including hiring, upgradir>g, salaries 
fringe benefits, troiriing, and other conditions of employment) on the basis of race, ^ 
color, religion, national origin, or sex. Further, the Equal Pay Act of 1963 forbids 
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discrimmation in salaries (including alnx)st all fringe benefifs) on the basis of , ^ 
sex. Finally, the extent to which standard test scores opn be use^in connection , 
with the hiring, termination, promotion, and placement of .teachers curn^ntly is 
in litigation in the courts. In general, ^he courts hove invalidated tests that had 
a racially discriminatbry/rmpact and could hot be shown to be job related. 

. Conclusion , 

The Supreme Court's decision in Brown v. Board of Education is viewed by 
many as the beginning of America's Sec<^d Reconstruction.' At last, black Americans 
were to be accorded the rights guaranteed thetfn by the post Civil War constitutional 
amendments and statutes. It is especially noteworthy that this renewetl battle Jpr 
equality began in the field of education. Civil rrgh>s Strategists recognized/tbat it 
was more likely that wide-spread public cdnsensus could be achieved with respect to* 
assuring equality in the area of education than with respect t6 the areas of housing or 
employment — or even voting. Only the most die-hard reacHonary could argue that 
it was justified to deprive an American child of a quality educatiorTBecause of his or 
her color. . ' 

This regard for the primacy of education has resulted in court decisions and 
statutes that seek to assure all children equal rights to education. And as black Ameri- 
cans have struggled for their rights, so have other groups. Women, Chicanos, Puerto 
Ricans, American Indians, and the .mentally and^physically handicapped have pressed 
their demands for equal treatment in the classroom. Today we have an arsenal of court 
precedents, statutes and government regulations which, if property enforced, will In^ 
sure that our school houses are free from invidious discrimination « 
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